DAI HOC QUOC GIA HA NOI
KHOA LUAT

TAO DUY TUNG

CAC TOI XAM PHAM SUC KHOE CUA CON NGUOI
THEO LUAT HINH SU VIET NAM VA THUC TIEN XET
XU TREN BIA BAN TINH THANH HOA

Chuyén nganh : Luat hinh s va to tung hinh su
Ma 56 : 60 38 01 04

TOM TAT LUAN VAN THAC Si LUAT HQC

HA NOI - 2014

Cong trinh dwoc hoan thanh
tai Khoa Luit - Pai hoc Quéc gia Ha Noi

Nguwoi hwong din khoa hoc: TS. Trinh Tién Viét

Phdn bién 1:

Phdan bién 2:

Luan vin dwgc bao vé tai Hoi dong cham luan vin, hop tai
Khoa Luit - Pai hoc Qudc gia Ha Noi.

Vao hoi ..... gio ....., ngdy ..... thang ..... nam 2014.

C6 thé tim hiéu luin vin
tai Trung tAm théng tin - Thu vién Pai hoc Qudc gia Ha N§i Trung
tam tur li¢u - Khoa Luét Pai hoc Qudc gia Ha Nji




11

111
112

12

121

122

123.

13.

131
132
133.
1.34.

2.1

211

21.2.

2.13.

2.14.

2.15.

2.16.

MUC LUC CUA LUAN VAN

Trang phu bia

Loi cam doan

Muc luc

Danh muc cac bang

MO PAU

Chuwong 1: NHUNG VAN PE CHUNG VE CAC TOQI XAM
PHAM SUC KHOE CUA CON NGUOI

Khéi niém va nhimg dic diém vé cac toi xim phamstic khoe cia

con nguoi

Khaini¢ém céc tgi xim pham strc khde cua con nguoi

Nhiing ddc diém ve cac toi xam phamstic khoe cuia con nguoi

Khai quat lich str hinh thanh va phat trién cua cac tdi xdim pham

strc khoe cua con ngudi trong phap luat hinh sy Viét Nam tir sau

Cach mang thang 8 nim 1945 d¢én nay )

Giai doan tur sau Cach mang thang 8 nam 1945 dén trude khi ban

hanh B0 luat hinh sy nam 1985 .

Giai doan tirkhi ban hanh B0 luat hinh sy nam 1985 dén trudc khi

ban hanh B6 luat hinh sy nam 1999 .

Giai doan tir khi ban hanh B0 luat hinh sy nam 1999 dén nay

Cac t0i xAm pham strc khoe ctia con ngudi trong B ludt hinh sy

mot $6 nudc trén thé gi01

B0 luat hinh sy Lién bang Nga

B6 luat hinh sy Coéng hoa nhan dan Trung Hoa

B0 luat hinh sy Nhat Ban | .

B06 luat hinh sy vuong quoc Thuy Pién

Chwong 2: CAC TQI XAM PHAM SUC KHOE CUA CON
NGUOI TRONG BQ LUAT HIiNH SU VIET NAM
HIEN HANH VA THUC TIEN XET XU TREN PIA
BAN TINH THANH HOA

Cac toi xdm pham stic khoe con nguoi trong B luat hinh sy Viét

Nam hién hanh )

Tdico y gdy thuong tich hodc gy tonhaicho stic khoe cua ngudi

khéac (Bicu 104)

Téi c6 ¥ gy thuong tich hodic gay ton hai cho siic khoe clia nguoi khac

trong trang thai tinh than bi kich dong manh (Diéu 105)

Toico y gay thuong tich hodc gay ton hai cho siic khoe ctia nguoi khac

do vuot qua gidi han phong vé chinh dang (Diéu 106)

To1i gay thuong tich hoac gayton haicho suckhoe cua ngudi khac

trong khi thi hanh c¢éng vu (Diéu 107)

Toivoy gy thuong tich hodc gay ton haicho strc khoe cia ngudi

khac (bieu 108) .

Toivo y gy thuong tich hogdc gy ton hai cho sirc khoe ctiangudi khac

do viphamquy tacnghé nghi€p hodc quy tac hanh chinh (Biéu 109)

Trang

11
14

15

31
31
34
36
37
39

40

2.1.7.

2.2.

221
2.2.2.

2.3.

24.

24.1.
24.2.
24.3.

24.4.
24.5.

3.1

3.2.

321

322

3.2.3.

3.24.

3.25.

3.3.

331

3.3.2

3.3.3.
3.3.4.

T6i hanh ha nguoi khac (Piéu 110)

Thuc tie::n‘ xét xir trén dja ban tinh Thanh Hoa

Vai nét vé tinh hinh kinh t€, xa hoi dia ban tinh Thanh Hoa

Tinh hinh xét xir trén dia ban tinh Thanh Hoa

Mot s6 ton tai trong thuyc tién xét xir cac toi xdim pham sirc khoe

cua con nguoi trén dia ban tinh Thanh Hoéa

Ng uyen nhan

Hé thong phép luat hinh sy Viét Nam vé cac toi xim pham stc

khoe ctiia con nguoi chua that hoan thién

Su yéu kém trong cong tac phat hién, xir Iy cac tdi pham xim pham

stc khoe cua con nguoi

Céc ton taitrong cOng tac tuyén trpyén, phd biénva gido ducphap luat

Su tac dong ti€u cuc cua kinh té - xa hoi

Cong tac quan ly nha nudce trong linh vue van hoa, trit ty, an toan

xi hoi chua tét

Chwong 3: HO AN THIEN QUY PINH CUA BO LUAT HINH SU VIET
NAM VE CAC TO1 XAM PHAM SUC KHOECUA CON
NGUOI1VANHUNG GIAIPHAP NANG CAO HIEU QUA
AP DUNG

Su can thiét phai hoan thién quy dinh ctia By lut hinh sy Viét

Nam vé céc tdi xdm pham strc khde clia con nguoi

Hoan thién quy dinh cta BJ ludt hinh sy Viét Nam vé cac toi xam

phamsirc khoe cua con nguoi

Hoan thién vé tdicd y gdy thuong tich hodc gay ton hai cho st

khoe ctia nguoi khac (Diéu 104)

Hoan thién vétdicdy gay thuong tich hodc gay ton hai cho strc khoe

cua nguoikhéc trong trang thai tinh thanbikich dongmanh (Piéu 105)

Hoan thién vétoicd y gay thuong tichhodc gay ton hai cho suc khoe

cuanguodikhécdo vuotqua gidihan phong véchinhdang (Biéu 106)

Hoan thién ve toi gay thuong tich hodc gay ton hai cho suc khoe

cua nguoi khac trong khi thi hanh cong vy (Dleu 107)

Hoan thi¢n t9ivo y gdy thuong tich hodc gdytdn haicho strc khoe

cua nguoi khac (Bieu 108)

Nhirng giai phap néng cao hiéu quadp dung quy dinh ctia B6 luat hinh

su Viét Nam vé céc tdi xaim pham strc khée cua con ngudi

NA&ng cao hi€u qua cong tac phat hién, xir ly cac to1 xim phamsstre

khoe con ngudi (cong tac didu tra, truy to xét xr)

Nang cao hidu qua ciia congtac tuyén truyén, phd bién va gido dyc

phéap luat

Bién phap v¢ kinh té - xa hoi

Bién phép vé quan Iy nha nudc trong linh vuc van hoa, trat tu, an

toan xa hoi

KET LUAN

DANH MUC TAI LIEU THAM KHAO

PHU LUC

41
43
43
53

59
59

59

62

68

71

73

73

79

85

88

89

91

91

94

94
97

99
101
106



MO DAU

1. Tinh cAp thiét cia dé tai

Quyén con ngudi ludn 1a vin d& quan tdm hang dau ciia moi chinh sach
X hoi va phap luat ciia Pang va Nha nudc ta. P4u tranh bao vé quyén con
nguoi 1a trach nhiém ctia Nha nude va moi ca nhan trong xa hoi, tai khoan 1
Diéu 20 Hién phap nuéc Cong hoa xd hoi chu nghia Vit Nam nam 2013
quy dinh: "Moi ngudi c6 quyén bat kha xam pham vé than thé, dwoc phap
ludt bao ho vé sic khoe, danh du va nhan phém; khong bi tra tan, bao luc,
truy birc, nhyc hinh hay bat ky hinh thirc ddi xtr nao khac xdm pham than
thé, suc khoe, xtic pham danh dy, nhan phém".

Do véy, khi ¢ bt ky hanh vi nio xdm pham dén cac quyén con ngudi
déu bi trung tri rat nghiém khéc. Bo luat hinh sy ndm 1999, stra d6i, bd sung
nam 2009 di danh mot chuong riéng quy dinh trach nhiém hinh sy déi voi
cac toi xam pham tinh mang, suc khoe, danh du va nhan phém cua con nguoi,
trong d6 céc t6i xdm pham strc khoe cua con nguoi chiém mot vi tri quan
trong, dugc dat ¢ vi tri thu hai sau khach thé "tinh mang" cua con nguoi.

Theo béo céo cuia cac co quan chirc ning, nhirng ndm gan day, tinh hinh
t6i pham hinh sy trén dia ban tinh Thanh Hoa dién bién phirc tap; xuét hién
nhiing loai t6i pham méi, c6 nhitng loai c¢6 chiéu huéng gia ting. Trung binh
mdi nam xay ra khoang 1.500 dén 1.600 vu pham tdi, trong d6 cac tdi xam
pham strc khoe ciia con ngudi chiém khoang 12%. Theo bao cao tong két cong
tdc Xxét xtr hang nam chia Toa 4n nhin dan tinh Thanh Hoa, trong giai doan 8
nam (2006 - 2013) xay ra 1.453 vu, trong d6 c6 1.449 vu vé téi cb ¥ gdy thuong
tich hoac gay t6n hai cho strc khoe cua nguoi khac (chiém 99,72%); dac biét
vé tinh chit, mirc d6 ctia cac hanh vi xdm pham strc khoe cta con ngudi
ngdy cang nghiém trong, nhiéu vu tir xich mich nhoé nhung cac ddi twong sin
sang dung hung khinguy hiém dé giai quyét, da xuit hién mot sé bang, nhém
toi pham hoat dong theo kiéu x4 hoi den, bao ké, doi no, xiét no, hoat dong
ngang nhién, coi thudng phép lut, gdy anh huéng dén doi séng nhan dan...

Nhan thay vai tro va tim quan trong ciia dé tai trong thuc tién ciing nhu dé
chudn bi stra d6i toan dién BY luat hinh sy nam 1999, stra ddi, bd sung nam
2009, véi kién thire duoc trang bi va nhitng tim hiéu thuc té trong cong tac

tai Toa an nhan dan tinh Thanh Hoa, tac gia lya chon dé tai "' Cic t9i xam
pham sirc khée ciia con nguoi theo Ludt hinh sy Viét Nam va thyc tién xét xir
trén dija ban tinh Thanh Hoa'"" 1am d@ tai luan van thac si luat hoc cta minh.

2. Tinh hinh nghién ctru cia dé tai

Hién nay, da c6 rat nhiéu céc cong trinh nghién ciru vé cac toi xAm
pham suc khoe ctiia con nguodi dudi cac goc do va mic do khac nhau nhu:

* Dudi goc do ludn an tién si, ludn van thac st ludt hoc, c6 céc cong
trinh sau: "Pdc diém toi pham hoc cua toi pham c6 ¥y gdy thwong tich hodc
gdy ton hai cho sitc khoe ciia nguwoi khac & Viét Nam hién nay va cdc gidi
phdp néng cao hiéu qud phong ngira”, cia Nguyén Hiru Cau, Luan an tién si
luat hoc, Hoc vién Canh sat nhan dan, Ha Noi, 2002; " Phong ngira toi cé y
gdy thirong tich hodc gdy ton hai cho sirc khée ciia nguwoi khdc trén dia ban
tinh Quang Ninh", cia Nguyén Manh Hung, Luan vian thac siLuat hoc, Truong
Dai hoc Luat Ha Noi, 2011; "Bdu tranh phong, chong t6i cé y gdy thwong
tich hodc gay ton hai cho sirc khode ciia nguoi khac tai dia ban tinh Thira
Thién Hué", cta Nguyén Thi Minh Nguyét, Luan vin thac siLuat hoc, Khoa
Luét - Pai hoc Qudc gia Ha Noi, 2002; "Pdu tranh, phong chong cdc tgi
xdm pham tinh mang, sirc khée, danh dir, nhan phdam ciia con nguwoi trén dia
ban tinh Bdc Ninh", cta Pham Thi Hoai Phuong, Luan van thac si Luat hoc,
Khoa Luét - Pai hoc Quéc gia Ha Noi, 2007; v.v...

* Dwdi goc do dé tai khoa hoc, bai viét trén bdo, tap chi, co nhiéu cong
trinh, bai viét nhu: " Nhitng diém méi co ban vé cdc 19i xam pham tinh mang,
siec khoe nhdn ph(im, danh dy cia con nguwoi trong B¢ ludt hinh sy 1999"
cua PGS.TS. Tran Van Luyén, Tap chi Nha nudc va phap lut, s6 3/2001;
"Ban vé viéc dp dung mot so tinh tiét dinh khung ting ndng trong toi cé ¥
gdy thwong tich hodc gdy toén hai cho sirc khée ciia nguoi khac", cua Vi
Héng Thiém, Tap chi Toa an nhéan dan, $6 10/2005: " Xung quanh viéc nhan
thiec va ap dung Piéu 104 B ludt hinh sy, cia ThS. Pham Vin Thiéu, Tap
chi Kiém sat, s6 11/2008 v.v...

* Dudi goc do sdch chuyén khdo, gido trinh, c6 céc cong trinh sau:
GS.TS. Nguyén Ngoc Hoa, "Chirong IV- Céc ti xam pham tinh mang, sirc

khée, danh dw va nhdn pham ciia con nguoi trong Gido trinh Ludt hinh sw
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Viét Nam (Phan cdc t6i pham)", tap thé tac gia do TSKH.GS. Lé Cam chi
bién, Nxb Pai hoc Quéc gia Ha Noi, 2003; " Gido trinh Ludt hinh sw Viét
Nam (Phan cdc ti pham), cua GS.TS. V& Khanh Vinh (chu bién), Nxb
Cong an nhan dan, Ha Noi, 2003; " Cdc toi xam pham tinh mang, sirc khde,
danh dw va nhdn pham cia con ngwoi" cua tac gia PGS.TS. Tran Van
Luyén, Nxb Chinh tri quéc gia, Ha Noi, 2000; " Binh lugn khoa hoc B¢ ludt
hinh sw. Tdp 1, Cdc téi xdm pham tinh mang, suc khoe, nhan phcfm, danh dy
cua con nguoi: Binh lugn chuyén sau”, ctia ThS. Pinh Van Qué, Nxb Thanh
phd HS6 Chi Minh, 2002; v.v...

Tuy nhién, cac cong trinh néu trén chu yéu dé cap dén cac ti cd ¥ gay
thwong tich hodc gy ton hai cho strc khoe cua ngudi khac trén khia canh
phéap 1y hinh sy, hodc nghién ciru déi véi tirng toi pham cu thé trong pham vi
toan quéc hodc thuan tuy dudi goc do tdi pham hoc, chua c6 cong trinh nao
nghién ciru vé nhom cac toi xam pham strc khoé ciia con ngudi va phan tich
thyc tién xét xtr trén dia ban tinh Thanh Héa, dong thoi dé xuat giai phap
hoan thién quy dinh cia B luét hinh sy Viét Nam vé céc toi pham nay.

Vi Iy do do, dé tai " Cdc tgi xam pham sirc khde ciia con nguoi theo Ludt
hinh su Viét Nam va thuc tién xét xir trén dia ban tinh Thanh Héa" nham
nghién ciru cac ddu hiéu phéap Iy hinh su va hinh phat, Iy giai nguyén nhan
pham t0i, nhitng déc diém nhén than ngudi pham tdi va dac biét téng két tinh
hinh 4p dung trén thuc té giai doan 8 nam (2006 - 2013) dé tir d6 dua ra cac
bién phap hoan thién quy dinh ciia B lut hinh sy, dong thoi nang cao hiéu
qua ap dung trén dia ban tinh Thanh Hoa.

3. Muc dich, nhiém vu va pham vi nghién ctru ctia lugn vin

3.1. Muc dich nghién cuu

Muc dich nghién ctru cua luan van nhim am rd khéi niém, nhiing déu
hi¢u phéap Iy hinh sy va hinh phat ddi véi cac t6i xam pham strc khoe ctia con
nguoi; thuc tién xét xr cac t6i pham ndy trong giai doan 8 nam (2006 -
2013); két qua déu tranh cia cac co quan bao vé phap ludt va dua ra giai
phéap hoan thién quy dinh ctia B§ luat hinh sy Viét Nam vé cac toi xam pham
strc khoé cuia con ngudi va dé xuit nhitng giai phap ning cao hiéu qua ap
dung trén dia ban tinh Thanh Héa néi riéng va cd nudc nodi chung.

3.2. Nhiém vu nghién ciru

Tu muc dich nghién ctu trén, luan van c6 nhiing nhiém vu nghién ctru
sau day:

1) Xay dung khai niém, phan tich nhitng d4u hiéu phap Iy hinh sy va
hinh phat d6i véi cac toi xam pham strc khoe ctia con nguoi;

2) Panh gia thuc tién xét xir cac toi xdm pham strc khoe ctia con ngudi
trong thoi gian qua trén dia ban tinh Thanh Hoéa giai doan 8 nam (2006 -
2013), c6 su so sanh, ddi chiéu vai dia ban ca nudc;

3) Phan tich két qua dau tranh ctia cac co quan bao vé phép luat va Toa 4n
va dua ra cac nguyén nhan co ban; anh hudng cia cac yéu t kinh té - x3 hoi;

4) Pé xuit giai phap hoan thién quy dinh cua Bj ludt hinh sy Viét Nam
vé céc t6i xam pham strc khoe cua con nguoi;

5) Pua ra nhitng giai phap nang cao hi€u qua ap dung quy dinh cua B
ludt hinh sy Viét Nam vé cac toi xam pham stc khoe cuia con nguoi.

3.3. Déi twong nghién ciru

Luén vin c6 d6i twong nghién ctru diing nhu tén goi ctia n6: Cac t6i xAm
pham suc khoe cua con nguodi theo Luét hinh sy Viét Nam va thuc tién xét
XU trén dia ban tinh Thanh Hba, giai doan 8 nam (2006 - 2013).

4. Phuong phap luin va phwong phap nghién ciru dé tai

Dé tai dugc thyc hién trén co s phuong phép luan ciia chi nghia Mac -
Lénin, tu tuéng HO Chi Minh v& Nha nuéc va phap ludt, quan diém cua
Pang va Nha nudc ta vé& xdy dung Nha nudc phap quyén, vé cong tac déu
tranh, phong chéng céc loai toi pham, vé van dé cai cach tu phap duoc thé
hién trong cac nghi quyét Pai hoi Pang X, XI va céc nghi quyét ctia Bo
Chinh tri vé mét s6 nhiém vu trong tdm cong tac tu phép trong thoi gian toi,
va nhat 13 trong Nghi quyét s6 48/NQ-TW ngay 02/6/2005 cta B Chinh tri
vé Chién luoc xay dung va hoan thién hé théng phép luét Viét Nam dén nam
2020, Nghi quyét s6 49/NQ-TW ngay 02/6/2005 cuia By Chinh tri vé Chién
luge cai cach tu phap dén nam 2020.

Trong qua trinh nghién ctru & tai, tic gia s& str dung céc phwong phap
nghién ciru cu thé 13: Phan tich, tong hop, chirg minh, so sanh... dé phan tich
cac trithuc khoa hoc luét hinh su va luan chung cac véan dé can nghién ctru.



5. Nhitng diém méi va dong gop ciia ludn vin

Két qua nghién ctru cia luan vin co ¥ nghia quan trong vé phwong
dién 1y luan va thyc tién. Ludn vin nay la cong trinh khoa hoc dau tién
trong khoa hoc luat hinh sy Viét Nam nghién ctru cu thé vé khai niém, cac
ddu hiéu phap Iy hinh sy va hinh phat d6i véi cac toi xdm pham sirc khoe
cua con nguoi; thuc tién xét xir cac toi xam pham suc khoe ctiia con nguoi
trén dia ban tinh Thanh Ho4 trong giai doan 8 nam (2006 - 2013); két qua
dau tranh cua cac co quan bao vé phap luat va dua ra giai phap hoan thién
cac quy dinh ctia BY ludt hinh sy va nhitng giai phdp nang cao hi€u qua ap
dung trén dia ban tinh Thanh Hoa néi riéng va ca nudc nodi chung.

Nhitng danh gia, phan tich vé thyc tién xét x{r cac toi xdm pham strc
khoe cuiia con nguroi con lam tu liéu cho céc nha 1am luat nudc ta nghién ciru khi
stra doi, bd sung BY ludt hinh sy nam 1999 vé céc toi pham nay dudi khia
canh I4p phap hinh sy dé ning cao hiéu qua 4p dung va du tranh, phong
ngua trén dia ban tinh Thanh Hoa ndi riéng, ca nudc noéi chung.

6. Két céu ciia ludn vin

Ngoai phﬁn m¢ dau, két luan va danh muc tai liéu tham khao, ndi dung
luan van gém 3 chuong:

Chwong 1: Nhitng van dé chung vé céc t0i xdm pham strc khoe ctia con nguoi

Chuong 2: Cac toi xdm pham strc khde cua con ngudi trong B luat
hinh su Viét Nam hién hanh va thuc tién xét xtr trén dia ban tinh Thanh Hoa.

Churong 3: Hoan thién quy dinh ciia B6 luat hinh sy Viét Nam vé cac tOi xam
pham sttc khoe cua con nguoi va nhitng giai phap nang cao hiéu qua ap dung.

Chuong 1
NHUNG VAN PE CHUNG
VE CAC TQI XAM PHAM SUC KHOE CUA CON NGUOI

1.1. Khai ni¢m va nhiing diic diém vé cic tdi xam pham strc khoée ciia
con nguoi

1.1.1. Khai niém cdc tgi xadm pham sirc khée ciia con nguoi

Qua phan tich, dudi goc d6 khoa hoc luat hinh sy, tac gia luan van dua
ra khai niém: cdc t9i xdm pham siec khoe cua con nguwoi la nhitng hanh vi
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(hanh déng hodc khéng hanh dong) nguy hiém cho xa hoi dwoc quy dinh
trong B¢ ludt hinh su, do nguoi co du nang lyc trach nhiém hinh sy va du
tuéi chiu trach nhiém hinh sy thuc hién mot cach cé ¥y hodc vo y xdm pham
toi quyén dwoc ton trong va bdo vé sirc khoe cua nguoi khac dwoc Hién
phap va phap ludt hinh sw ghi nhdn, bao vé.

1.1.2. Nhitng dic diém vé cdc tpi xim pham siic khée ciia con nguoi

Céc toi xam pham strc khoe ctia con ngudi 6 nhiing dic diém co ban sau:

Mot la, céc toi xam pham strc khoe cta con nguoi 1a nhiing hanh vi
nguy hiém cho xa hoi.

Hai 13, cac t6i xdm pham strc khoe ctia con nguoi duge quy dinh trong
Bo luat hinh su.

Ba la, cac t6i xdm pham strc khoe cta con ngudi do nhitng nguoi ¢
nang lyc trach nhiém hinh sy va du tudi chiu trach nhiém hinh sy thuc hién.

Bon 1, chua thé thuc hién céc tdi xam pham surc khoe ctia con nguoi 1a
ngudi thue hién hanh vi pham toi mot cach c6 16i (cé y hodc vo y).

Nam la, céc toi xAm pham strc khoe ctia con ngudi xAm pham téi quyén
dugc t6n trong va bao vé sirc khoe cia con ngudi duge Hién phap va phap luat
hinh sy ghi nhan, bao v¢.

1.2. Khai quat lich sir hinh thanh va phat trién ciia cic tdi xAm
pham sirc khée ciia con nguoi trong phap luat hinh sy Viét Nam tir sau
Cach mang thang 8 nim 1945 dén nay

1.2.1. Giai doan tir sau Cdach mang thang 8 nam 1945 dén truée khi
ban hanh Bj ludt hinh suw nam 1985

Sau Cach mang thang Tam nam 1945, dé 6n dinh tinh hinh dét nudc,
ngay 10/10/1945 Chu tich H6 Chi Minh di ky Sac lénh sb 47/SL cho phép
ap dung mot sd van ban phéap luat ciia d& qudc phong kién, véi didu kién 1a
khéng trai voinguyén tic doc lap ciia dat nude va chinh thé dan chi cong hoa.

Tu nam 1955, khi toan bd van ban phap luat cli khong duwoc ap dung
nita, cac Tda an xur theo an I§, theo duong 16i, chinh sach cua bang va Nha
nudc... Nhitng viing bi thue dan Phap chiém dong thi van ap dung theo ba b
luat cii 6 ba mién: Bic, Trung, Nam.

Véi dai théng mua xuin ndm 1975, mién Nam dugc hoan toan giai
phéng, trong giai doan nay, théng qua tong két cong tac hang nim va tong
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két chuyén dé v& cac nhom t0i, Toa an nhan dén tdi cao da huéng dan viée
ap dung phap ludt cho Toa an céac cép trong ca nude nhu Chi thi sé 07-
TANDTC/CT ngay 22/12/1983 vé viéc xét xir cac hanh vi xdm pham tinh
mang hodc sttc khoe ctia nguoi khac do vuot qué giéi han phong vé chinh
dang hodc trong khi thi hanh cong vu.

1.2.2. Giai doan tir khi ban hanh Bj ludt hinh sw nam 1985 dén truéc
khi ban hanh B¢ ludt hinh sw nam 1999

B0 luat hinh su duoc Quéc héi thong qua ngay 27/6/1985 la B luat
hinh sy dau tién cua nude Cong hoa xa hdi chii nghia Viét Nam, dat d4u mdc
quan trong trong qua trinh xdy dung, hoan thién quy pham phéap Iuat vé& hinh
su no6i chung va quy pham phép ludt vé& cac toi xdm pham sirc khoe con
nguoi ndi riéng.

Cac tdi xam pham suc khoe ctia con nguoi dugc quy dinh trong BY luat
hinh sy ndm 1985 gom 4 toi (tir Dicu 109 dén Diéu 111 va Pidu 103).

Sau khi B§ Iudt hinh sy ra doi, cac nganh ndi chinh & Trung wong da c6
van ban huéng dan nhu Thong tu lién nganh sé 04/TTLN ngay 02/11/1985
cua Toa 4n nhan dan tbi cao, Vién kiém sat nhan dan tbi cao, B Noi vu
hudng dan 4p dung mot sb quy dinh ctia BY luat hinh sy. Toa an nhan dan tdi
cao ciing da c6 cac vin ban hudng dan thyc hién cac toi pham nay.

1.2.3. Giai doan tir khi ban hanh B¢ Iujt hinh sy nim 1999 dén nay

B6 luat hinh sy mdi da duoc Quéc hoithong qua ngay 21/12/1999, c6 hi€u
Iue tir ngay 01/7/2000 (da dwoc sira doi, bd sung theo Luét sira d6i, bd sung mot
sb diéu ctia Bo luat hinh sy nam 2009, ¢6 hiéu lyc thi hanh tir ngay 01/01/2010).
Sau hon 10 nam tir khi Bo luét hinh sy nam 1999 ra doi dén nay, hé théng phap
luét hinh su vé céc toi xam pham suc khoe ctia con nguoi kha nhiéu, 1 co so
phap 1y quan trong cho viéc dau tranh, phong chdng loai toi pham nay. Tuy
nhién, céc quy dinh c6 lién quan dén céc toi xdm pham sirc khoe ctia con ngudi
hién nay con nhiéu bat cap, han ché doi hoi phai dugc stra ddi, bo sung.

1.3. Cac tdi xdm pham sirc khée ctia con ngwoi trong Bo luit hinh
sw mot sé nuéce trén thé gioi

Tac gia luan van trinh bay so luge vé céc toi xam pham strc khoe ctia
con nguoi trong BY luat hinh sy mot s nuéde trén thé gidi, bao gém:
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1.3.1. By ludt hinh sw Lién bang Nga

1.3.2. Bj ludt hinh sw Cong hoa nhdin din Trung Hoa

1.3.3. B9 luat hinh sw Nhdt Bin

1.3.4. Bj ludt hinh sw vwong quéc Thuy Dién

Nghién ctru B uat hinh sy cac nude Lién bang Nga, Cong hoa nhan dan
Trung Hoa, Nhat Ban va vuong quéc Thuy bién cho th?iy B0 luat hinh su cac
nudc quy dinh kha day du va chat ché vé céac t6i xam pham sirc khoe cua con
ngudi. Hoc tap kinh nghiém cua cac qudc gia khac trong viée didu chinh hanh
vi xdm pham quyén duoc t6n trong va bao vé sirc khoe ciia con ngudi dugce
phap ludt bao ho 1a diéu can thiét. Do do, Viét Nam can tiép thu nhitng quy
dinh tién bo, phu hop trong qua trinh stra ddi, bd sung B luat hinh sy nam
1999 phan cac quy dinh vé& nhom toi xdm pham strc khoe ctia con nguoi.

Chuong 2
CAC TQI XAM PHAM SUC KHOE CUA CON NGUOI
TRONG BOQ LUAT HINH SU VIET NAM HIEN HANH
VA THUC TIEN XET XU TREN PIA BAN TINH THANH HOA

2.1. Céac tfi xam pham sirc khée con ngudi trong Bo luét hinh sw
Viét Nam hién hanh

2.1.1. Téi cé y gdy thwong tich hodc gdy ton hai cho sirc khée ciia
nguoi khdc (Piéu 104)

To6i cb ¥ gy thuong tich hodc gay ton hai cho sirc khoe cua ngudi khac
1a hanh vi ¢6 y gy ton hai cho strc khoe ngudi khac dudi dang thwong tich
hodc ton thuong khac do nguoi ¢6 nang lyc trach nhiém hinh sy va da tudi
chiu trach nhiém hinh sy thyc hién mét cach cd y xam pham toi quyén duoc
ton trong va bao vé strc khoe cua nguoi khac.

2.1.2. Tji cé y gdy thwong tich hodc gdy ton hai cho sirc khée ciia
nguoi khdc trong trang thdi tinh than bi kich dgng manh (Diéu 105)

Ti cb ¥ gdy thuong tich hodc gay ton hai cho sirc khoe cuia ngudi khac
trong trang thai tinh than bi kich dong manh 14 hanh vi do ngudi c¢6 nang lyc
trach nhiém hinh sy va du tudi chiu trach nhiém hinh sy thuc hién trong
trong trang théi tinh than bi kich dng manh do hanh vi trai phap luat nghiém
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trong cua nan nhan dbi v6i minh hodc dbi véi nguoi than thich ctia minh,
xam pham téi quyén duoc ton trong va bao vé strc khoe ciia nan nhan.

2.1.3. Téi cé y gdy thwong tich hodc gdy ton hai cho sirc khée ciia
nguwoi khic do vuot qud giéi han phong vé chinh ding (Piéu 106)

Ti cb ¥ gdy thuong tich hodc gay ton hai cho sirc khoe cua ngudi khéc
do vuot qua gidi han phong vé chinh dang 1a hanh vi cia nguoi c6 nang luc
trach nhiém hinh sy va du tudi chiu trach nhiém hinh su vi bao vé loi ich cua
Nha nude, cia td chirc, bao vé quyén, loi ich hop phap ctia minh hodc ciia ngudi
khac ma chéng lai mot cach rd rang 1a qua mirc can thiét, 1Am cho ngudi co
hanh vi xam pham céac loi ich noi trén bi thuong hoac ton hai dén strc khoe.

2.1.4. Toi gdy thuwong tich hodc gdy ton hai cho svrc khde cia nguoi
khdc trong khi thi hanh céng vu (Diéu 107)

Toi gy thuong tich hodc gay ton hai cho strc khoe ciia ngudi khac trong
khi thi hanh ¢6ng vu 13 hanh vi dung vii luc ngoai nhiing truong hop phéap luat
cho phép, do ngudi c6 di nang Iyc trdch nhiém hinh sy va du tudi chiu trach nhiém
hinh su thyc hién mét cach ¢d ¥ trong khi thi hanh cong vu di gay thuong tich
hodc gy ton hai cho stic khoe clia ngurdi khic vai ty 18 thuong tat tir 31% tré 1én.

2.1.5. Ti vé y gdy thwong tich hodc gdy ton hai cho sikc khée ciia
nguwoi khdic (Piéu 108)

V6 ¥ giy thuong tich hodc gy t6n hai cho strc khoe cuia nguoi khac 1a
hanh vi ciia mot nguodi c6 du nang luc trach nhiém hinh sy va du tudi chiu
trach nhiém hinh sy thuc hién, do c4u tha ma khong théy trudc dugc hanh vi
cta minh c6 kha ning giy ra thwong tich hodc ton hai cho sirc khoe cua
nguoi khac c6 ty 1€ thuwong tat tir 31% trd 1én, mac du phai théy trudc va cod
thé thdy trudc, hodc tuy thdy trudc hanh vi ctia minh c6 thé gay hau qua d6
nhung cho riang hau qua khong xay ra hodc ¢6 thé ngin chan duoc.

2.1.6. Tpi vé y gdy thwong tich hodc gay ton hai cho surc khée ciia
nguoi khdc do vi pham quy tic nghé nghiép hoic quy tic hinh chinh
(Diéu 109)

T6ivo y gy thuong tich hodc gy ton hai cho sirc khoe ciia nguoi khéac do vi
pham quy tic nghé nghiép hodc quy tic hanh chinh B hanh vi ctia ngudi c6 du ning
Iuc trach nhiém hinh sy va du tudi chiu trach nhiém hinh sy, do coi thudng quy
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tac nghé nghiép, quy tic hanh chinh, khong tuan thu theo nhirng quy tic do, thuc
hién mot cach cau tha hodc tin twdng Ia hdu qua khong xay ra nhung thuc té da
dan dén hau qua gay thuong tich hodc gdy ton hai cho sirc khoe ciia ngudi khéc.

2.1.7. Tgi hanh ha nguoi khdc (Piéu 110)

T6i hanh ha ngudi khac 1a hanh vi dbi xtr tan 4c do ngudi cé du ning huc
trach nhiém hinh su va du tudi chiu trach nhiém hinh su thuc hién mot cach cb y
xam pham t6i quyén duoc ton trong vabao vé strc khoe ciia ngudi bi 1& thudc.

2.2. Thue tién xét xir trén dia ban tinh Thanh Héa

2.2.1. Vai nét vé tinh hinh kinh té, xa héi dia ban tinh Thanh Héa

Thanh Hoéa 13 mot tinh ven bién thudc khu vuc Bic Trung Bj, cach thu
d6 Ha Noi 160km vé phia Nam. Thanh Hoa la mét tinh 16n, dimg thir 5 vé
dién tich va tha 3 vé dan sb trong sb cac don vi hanh chinh truc thude trung
uong. Thanh Hoa bao gf”)m 1 thanh phé tryc thudc tinh, 2 thi xa va 24 huyén,
dién tich 11.133,4 km? va sb dan 3,405 triéu nguoi voi 7 dan toc Kinh,
Muong, Théi, H'méng, Dao, Thé, Kho-md.

2.2.2. Tinh hinh xét xit trén dia ban tinh Thanh Héa
Bing 2.1: 86 vu va sé bi cdo da bi xét xir so' tham vé ti cé y gdy thwong tich
hodc gdy ton hai cho sirc khée ciia ngwoi khdc trén dia ban tinh Thanh Hoa

trong giai dogn 8 nam (2006 - 2013)

Cac toi xam . . . Pidu 107
Giai | Phamstckhée | Didu 104 Pidu 105 Pidu106 | T o
clia con nguoi
doan o560 | S6 | Soh | S6 [ S6bi | S6 | Sen | S6 [Son
vu cao vu cao vu cao vu cao vu cao
2006 | 1.45 | 2.27 | 1.44 | 2.26
23| 3 | 3| 9| o | 3|00

Nguon: Toa dn nhdn dan tinh Thanh Hoa.

Tu bang 2.1 chung ta théy, khéng c6 vu an, bi cdo nao bi truy td, xét xur
vé cac toi: Toi gdy thuong tich hodc gdy ton hai cho strc khoe cua nguoi
khac trong khi thi hanh cong vu (Piéu 107); t6i vo ¥ gy thuong tich hodc
gay ton hai cho strc khoe ctia ngudi khac (Pidu 108); t6i vo ¥ gay thwong
tich hodc gy ton hai cho strc khoe cuia nguoi khac do vi pham quy tic nghé
nghiép hodc quy tic hanh chinh (Piéu 109); toi hanh ha nguoi khac (Piéu 110)
trén dia ban tinh Thanh Hoa trong giai doan 8 nam (2006 - 2013).
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2.2.2.1. Vé ti co ¥ gdy thwong tich hodc gdy ton hai cho sirc khée ciia
nguoi khac
Biing 2.2: 86 vu va s6 bi cdo di bixét xir so' thim vé tdi cé y gy thuong tich
hodc gdy ton hai cho strc khée ciia nguoi khdc trén dia ban tinh Thanh Héa
trong giai doan 8 nam (2006 - 2013)

Nim Sowu So bi cdo
2006 149 256
2007 158 259
2008 167 270
2009 173 278
2010 185 283
2011 198 297
2012 208 312
2013 211 314
Tong 1449 2269

Nguoén: Toa dn nhdn dan tinh Thanh Hoa.

Tir ndm 2006 dén nam 2013, s6 vu va s bi cao pham t6i cd y gdy thuong
tich hodc gay ton hai cho strc khoe ciia nguoi khac déu ting, sé bi cdo ludn cao
hon s6 vu pham t6i va c6 chidu hudng tang 1én ching to s6 ngudi tham gia
vao cac vu cd ¥ gay thuong tich hodc giy t6n hai cho sirc khoe cuia ngudi
khac trén dia ban tinh Thanh Héa ngay cang nhiéu va cac vu pham toi dudi
hinh thirc ddng pham ngay cang trd nén bao dong, de doa gy hau qua nguy
hiém 16n cho xa héi.

2.2.2.2. Vé ti co ¥ gdy thwong tich hodc gdy ton hai cho sirc khée ciia
ngueoi khdc trong trang thdi tinh than bi kich déng manh
Bing 2.7: 6 vu va s6 bi cdo di bixét xir so thim vé tpi ¢ y gdy thuwong tich
hodc gdy ton hai cho sicc khée ciia ngwoi khdc trong trang thdi tinh than bi

kich dpng manh trén dia ban tinh Thanh Hoa trong giai dogn 8 ném (2006 - 2013)

Nim Séwu So bi cao
2006 - 2010 0 0
2011 1 1
2012 0 0
2013 2 2
Téng 3 3

Nguon: Toa dn nhdn dan tinh Thanh Hoéa.
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Theo thong ké, két qua xét xr toi ¢d y gay thuong tich hodc gay ton hai
cho surc khoe cua nguoi khac trong trang thai tinh than bj kich dong manh
trong giai doan 8 nam (2006 - 2013) cua Toa an nhan dan tinh Thanh Hoa,
6 vu va sd bi céo bi xét xtr vé toi pham nay rat it, chi ¢ ndm 2011, cac toa 4n
trén dia ban tinh xét xir 1 vu véi 1 bi cdo va ndm 2013 1a 2 vu v6i 2 bi cdo.

2.2.2.3. Vé tji c6 y gdy thwong tich hodc gdy ton hai cho sirc khée ciia
nguoi khdc do vwot qua gioi han phong vé chinh dang

Theo thng ké, két qua xét xir toi cd ¥ gay thuong tich hodc giy ton hai
cho stre khoe ctia ngudi khac do vuot qua gidi han phong vé chinh dang trong
giai doan 8 nam (2006 - 2013) clia Toa an nhan dan tinh Thanh Hoa, sé vu
va sb bi c4o bi xét xir vé t6i pham nay rat hiém, tir nim 2006 dén nam 2013
thi chi cd nam 2013, cac toa an trén dia ban tinh xét xir 1 vu véi 1 bi cao.

2.3. Mdt s6 ton tai trong thuc tién xét xir cac tdi xAm pham strc khoe
cia con nguwoi trén dia ban tinh Thanh Héa

Mot la, khi xét xir con mot s thim phan chua nghién ciru k§ hd so, noi
dung vu 4n, chua danh gia hét tinh chat, mirc d6 nguy hiém cua hanh vi
pham tdi cua céc bicdo. Trong nhling vu an c6 dé”)ng pham, viéc danh gia vai
tro cuia tirng bi cdo, nhan than va cac tinh tiét tang nang, giam nhe trach
nhiém hinh sy chua ding nén dp dung hinh phat khong chinh xac.

Hai 13, viéc thu thap, danh gia chimg cit cua cac co quan tién hanh td
tung con gip nhicu kho khan, thiéu sét dan t6i vide giai quyét vu an bi kéo
dai va khong xac dinh rd toi danh dbi voi ngudi pham toi.

Ba 13, c6 truong hop Toa an chwa phan biét rd rang giira i giét nguoi
(Piéu 93) véi truong hop gay thuong tich dan dén chét ngudi (khoan 3 Diéu 104).

Bén la, c6 trudng hop Toa an chwa phan biét dwoc tinh tiét dé can tro
ngudi thi hanh cng vu hodc vi Iy do cong vu ciia nan nhan (diém k khoan 1
Diéu 104) v6i toi chdng nguoi thi hanh cong vu (Didu 257).

2.4. Nguyén nhan

2.4.1. H¢ thong phdp lugt hinh sy Viét Nam vé cdc tpi xim pham sirc
khée ciia con nguoi chuwa thdt hoan thién

Theo BAo c4o tong két thi hanh B Iut hinh sy ndm 1999 ctiaBo Tu phap,
Bo luat hinh sy dugc ban hanh trong mot thoi gian kha dai, mét sb didu luat
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cOn quy dinh chung chung, trong khi d6, cac vin ban huéng dan thi hanh Bo
luat hinh sy néi chung va cac tdi xam pham sticc khoe noéi riéng chua dugc ban
hanh kip thoi, chua dwoc hudng dan hét.. Viée hiéu va ap dung phép ludt cua co
quan nha nude c6 thdm quyén van chua thong nhat trong pham vi ca nudc.

2.4.2. Sw yéu kém trong cong tdac phdt hién, xur ly cdc toi pham xdm
pham sirc khée ciia con nguoi

Thir nhdt, do cong tac tran ap toi pham cua cac co quan cd tham quyén
van con 16ng 1o khién cac 6 nhom toi pham nhitng nim gan day hoat dong
rat manh.

Thir hai, Viéc tiép nhén va xur Iy tin bao chua dugc kip thoi, chinh xac;
hoat dong diéu tra chwa dép ng dugce t6t yéu cau vé sé lwong va chat hrong;
viéc truy t6 chua kip thoi hodc chwa dung.

Thir ba, bén canh nhitng han ché trong hoat dong ciia co quan diéu tra
va vién kiém sat nhan dan thi han ché trong hoat dong xét xir ciia Toa an
nhan dan ciing 13 yéu té tac dong dén sy gia ting cua toi pham nodi chung
cling nhu nhom tdi xam pham strc khoe ctia nguoi khac noéi riéng.

Thir tw, ngoai nhirng han ché trong hoat dong phat hién va xir ly toi
pham, han ché trong cong tac thi hanh an hinh sy ciing 13 mot trong nhitng
nguyén nhan cuia tgi pham noéi chung va céc toi xdm pham strc khoe cua con
nguoi noi riéng.

Thir nim, cong tac phdi hop giita céc co quan tién hanh té tung c6 lac,
¢6 noi chua thuc su chit ch&, hiéu qua, dan téi viéc nhén thirc va van dung
cac quy dinh ctia B9 luat hinh sy néi chung va ph?m cac t0i xam pham strc
khoe ctia con ngudi ndi riéng giita cac co quan tién hanh té tung chua co su
thong nht.

2.4.3. Cic ton tai trong céng tdc tuyén truyén, pho bién va gido duc
phap ludt

Bén canh nhiing két qua da dat duoc cua cong tac tuyén truyén, gido
duc phép ludt trong thdi gian qua thi con ton tai nhitng han ché nhu hinh
thirc tuyén truyén gido duc chua phong phu, da dang; viéc tuyén truyén phap
luat chua sau sat dén moi dia ban, moi ca nhén, dic biét la nhitng dia ban
trong diém, nhirng dia ban tap trung nhiéu ngudi dan toc thiéu s sinh sdng.
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2.4.4. Su tac dong tiéu cuc cia kinh 1é - xd hoi

Thir nhdt, doi séng kinh té kho khan c6 thé 1a mot nguyén nhén cua toi
pham noi chung ciing nhu céc tdi xdm pham stc khoe con nguoi ndi riéng.

Thir hai, tinh trang that nghiép ciing c6 tac dong dén sy gia ting cua toi
pham ndi chung ciing nhu cac t§i xam pham surc khde con ngudi noi riéng.

Thiz ba, bén canh nhitng nguyén nhan da néu trén thi mat trai cia sy gia
tang va phat trién cic nganh nghé thuong mai, dich vu ciing c6 thé 1a mot
nguyén nhan lam phat sinh toi pham.

Thir tu, nhitng han ché tir cong tac gido duc con nguoi trong gia dinh ¢6
thé 1a mot nguyén nhan cua tdi pham néi chung, cling nhu cac tdi xam pham
stc khde cuia con nguoi noi riéng.

Thit néim, bén canh yéu kém trong gido duc ¢ gia dinh thi yéu kém trong
cong tac gido duc tai nha trudng ciing 1a mét nguyén nhén cua toi pham nodi
chung ciing nhu céc tdi xdm pham stc khde cua con nguoi.

2.4.5. Cong tac qudn ly nha nwoc trong linh vuc van hoa, trdt tw, an
toan xd hi chwa tot

Bén canh nhiing yéu kém tr cac khia canh kinh té - x3 hdi, van hoa,
giao duc va tuyén truyén phap luat, nhitng yéu kém trong cong tac quan Iy
nha nudc thudc linh vuc van hoa, trat tu, an toan xa hoi ¢ tinh Thanh Hoa
trong thoi gian qua ciing c6 thé 1a nguyén nhan lam phat sinh ti pham néi

chung cling nhu nhém t9i xam pham strc khoe cia con ngudi noi riéng.

Chuong 3
HOAN THIEN QUY DPINH CUA BQ LUAT HINH SU VIET NAM
VE CAC TQI XAM PHAM SUC KHOE CUA CON NGUOI
VA NHUNG GIAI PHAP NANG CAO HIEU QUA AP DUNG

3.1. Swcin thiét phai hoan thién quy dinh ciia B luat hinh sy Viét
Nam vé cac tdi xAm pham sirc khée ciia con ngudi

Qua hon 10 nam thi hanh, B luat hinh sy hién hanh, dac biét 1a nhom
cac toi xam pham strc khée cua con nguoi da boc 16 nhiéu bt cap, han ché
doi hoi phai dugc khéc phuc, cu thé nhu sau:
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Thit nhat, stra 6i BY luat hinh sy dé phu hop voi Hién phap nam 2013,
nhét 14 nhitng sira doi lién quan dén bao vé quyén con nguoi, quyén va nghia
vu co ban cda cong dan.

Thir hai, do ban hanh tir nam 1999, nén Bd luat hinh su chua thé ché
héa duoc nhitng quan diém, chu truong méi cua Pang vé cai cach tu phap.

Thir ba, mot sé quy dinh ctia B luat hinh sy t6 ra khong con phu hop
v6i tinh hinh phat trién kinh t - xa hoi hién nay, ciing nhu chua dap Gmg duoc yéu
cau dau tranh phong, chdng t6i pham trong didu kién méi.

Thir tu, sy tha hoa trong 161 sdng, dao dirc, su xuét hién ngay cang nhiéu
cac t€ nan xa hoi cling nhu c4c hanh vi pham t0i, dac biét 1a cac hanh vi nhu
trom cép, cuop giat, ma tuy, mai ddm, xam pham tinh mang, stic khoe, danh dy
nhan pham ctia nguoi khac trong d6 cac hanh vi xam pham strc khoe ctia ngudi
khac dang c6 chidu huéng ngdy cang gia ting va tinh chat nguy hiém cia hanh
vi pham t6i gdy anh huong xau dén trét ty an toan xa hgi trén dia ban ca nudc.

Tu nhitng Iy do néu trén, viéc stra doi, bd sung B9 luat hinh sy - phﬁn
cac toi xam pham sirc khoe con nguoi 1a mot doi hoi khach quan va cap thiét
trong diéu kién phat trién vé kinh té va xa hoi hién nay cia nudc ta.

3.2. Hoan thi¢n quy dinh ciia B ludt hinh sy Viét Nam vé cac tdi
xam pham stc khée ciia con nguoi

3.2.1. Hoan thién vé tji c6 y gay thwong tich hodc gy ton hai cho sikc
khoe ciia nguoi khdac (Diéu 104)

Trén co s nghién ciru tdi ¢d y gdy thuong tich hodc gy ton hai cho strc
khoe cua nguoi khac, tac gia lnan van c6 mot s6 kién nghi hoan thién nhu sau:

Mot la, vé tinh tiét gay c6 tat nhe cho nan nhan.

Qua phan tich, kién nghi sira d6i tinh tiét dinh khung ting ning "gdy cé
tdt nhe cho nan nhdn" thanh " gdy 6 tt cho nan nhan" s& dam bao duogc kha
ning bao trum ciing nhu thé hién duoc quan diém nghiém tri ngudi pham toi
c6 hanh vi ¢b y gay thwong tich hodc gy ton hai cho strc khoe cua nguoi
khac ma hau qua gay ra cb tat cho nan nhan.

Hai 1, vé tinh tiét " cd y gdy thirong tich hodc gay ton hai cho sikc khoe
doi véi nguoi gia yéeu".

Qua phan tich, theo tac gia luan van chi nén quy dinh 1a ¢é ¥ gay
thwong tich hodc gay t6n hai cho strc khoe dbi v6i "nguoi gia" chir khong
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quy dinh nhu luat hién hanh 1a "nguwoi gia yéu". Va ngudi gia ¢ day 1a nguoi
tir 70 tudi tro.

Ba 13, vé tinh tiét c6 ¥ gdy thuong tich hodc gy ton hai cho stc khoe
d6i véi nguoi nudi dudng minh

Theo tac gia luan van, chi 4p dung tinh tiét nay néu thoa man ba diéu kién
sau: Nan nhan la nguoi da hoac dang nudi dudng ngudi pham toi; quan hé nudi
dudng phai duoce phép luat thira nhan; viéc nudi dudng phai dugc thuce hién trong
mot khoang thoi gian hop ly. Khoang thoi gian nay dugc co quan nha nude ¢
tham quyén nghién ctru xac dinh cu thé khoang thoi gian hop 1y 1a bao nhiéu nam.

Bon la, vé tinh tiét cb ¥ giy thuong tich hodc gy ton hai cho strc khoe
d6i vai thay c6 gido cia minh

Déi véi truong hop nay, can b sung thém mot diéu kién d6 la: Nan
nhan da hoac dang tryc tiép hodc gian tiép thuc hién chirc nang gido duc, dao
tao, day nghé cho ngudi pham toi.

Néam la, vé tinh tiét dung hung khi nguy hiém.

Theo tac gia luan vin, phuong tién nguy hiém Ia nhitng vét dung do con
nguoi ché tao ra hodc co sin trong tu nhién ma ban than n6 chtra dung kha
ning gy nguy hiém. Con tinh tiét " ding hung khi nguy hiém" duoc hiéu la
nguoi pham tdi c6 hanh vi st dung phuong tién pham tdi ma ban than phuong
tién d6 mang tinh chit nguy hiém, khong phu thude vao cach thire str dung
gdy ra thuong tich hodc gy ton hai cho sirc khoe ctia nan nhan. Chi 4p dung
tinh tiét ndy néu thoa méan hai diéu kién sau: Phuong tién ma ngudi pham toi
st dung 13 hung khi nguy hiém; ngudi pham t6i truc tiép str dung hung khi
nguy hiém d6 gay ra thuong tich hodc ton hai cho sirc khoe ciia ngudi khac.

Sé&u 13, vé hinh phat.

Theo tac gia luan van, nén stra d6i quy dinh vé muc hinh phat & mdi
khung hinh phat theo nguyén tic ké tiép.

3.2.2. Hoan thién vé tji co y gady thuong tich hodc gdy ton hai cho sirc
khoe ciia nguoi khdc trong trang thdi tinh than bi kich dong manh (Piéu 105)

Trén co s& nghién ciru, t6i cd y gdy thuong tich hodc gy ton hai cho
strc khoe ciia nguoi khac trong trang théi tinh than bj kich dong manh, tac

gid luan van c6 mot s6 kién nghi nhu sau:
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Mot la, vé tinh tiét "trong trang thai tinh than bi kich dong manh do
hanh vi trdi phap ludt nghiém trong cia nan nhan"

Qua phan tich, dé danh gia thé nao 1a truong hop pham tgi trong trang
thai tinh than bi kich dong manh thi can phai xac dinh dwgc hai diéu kién sau:

- Nguoi pham ti trong trang thai tinh than bi kich dong manh dugc hiéu
la dang trong tinh trang khong lam chu dugce ban than, khong con kha nang tu
kiém ché, kiém soat va diéu khién suy nghi ciing nhu hanh vi ctia minh.

- Hanh vi trai phéap ludt nghiém trong cta nan nhan duoc hiéu 1a hanh vi
vi pham phép luat nghiém trong nhung chua dén mirc phai xir Iy hinh su
hoidc ciing c6 thé dén mirc phai xtr Iy hinh sy.

Hai 1a, vé truong hop c¢b v gy thuong tich hodc gy ton hai cho sirc
khoe cuia nhiéu nguoi trong trang théi tinh than bi kich dong manh.

Theo tac gia luan van, néu chi c6 mot nguoi bi thwong tat 31% dén 60%,
nhung con gay thuong tat cho nhidu ngudi khac ma tong ty 1¢ thuong tt ctia
nhitng ngudi nay tir 31% dén 60% thi ciing phai coi la pham t6i d6i voi
nhiéu ngudi va ngudi pham tdi phai bi truy ciru trach nhiém hinh sy theo
khoan 2 Diéu 105 B9 luat hinh sy.

Ba la, vé truong hop cd ¥ gy thuong tich hodc giy ton hai cho sirc
khoe cia mot nguoi trong trang thai tinh than bi kich dong manh co ty I¢
thuong tat tir 61% trd lén.

Theo tac gia luan van, dé nghinén ciu tao Diéu 105 c6 3 khoan, trong do
khoan 3 quy dinh trudng hop gy thuong tit cho nhiéu ngudi va mdi ngudi déu
c6 ty 1¢ thuong tat tir 61% trd 1én va truong hop dan dén chét nhiéu nguoi.

Boén la, vé truong hop ¢b y giy thuong tich hodc gy ton hai cho strc
khoe ctia nguoi khac trong trang théi tinh than bi kich dong manh trong
truong hop dac bi¢t nghiém trong.

Theo tac gia ludn van, tinh tiét “"pham toi trong truong hop ddc biét
nghiém trong khdc" véi hai yéu to: Dan dén chét nhidu ngudi; gy thuong tich
hodc gy ton hai strc khoe cia nhiéu nguoi, ma moi ngudi cé ty 18 thuong tat
tir 61% trd 1én can phai duge quy dinh tai khoan 3 véi mirc hinh phat cao hon.

Ném la, vé hinh phat.

Theo tac gia luan vin, nén sira d6i khung hinh phat cta toi pham quy
dinh tai Diu 105 Bj luat hinh sy hién hanh theo huoéng:
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... thi bi phat canh cdo, cdi tgo khong giam giir dén moét nam hodc bi
phat tii tir ba thang dén hai nam.

2... thi bi phat tii tir sau thang dén ba nam...

3.2.3. Hoan thign vé tgi c6 y gdy thuong tich hodc gdy ton hai cho siic
khoe ciia nguvi khdc do vupt qud gici han phong vé chinh ding (Piéu 106)

Trén co s nghién ciru tdi ¢d y giy thuong tich hodc gy ton hai cho strc
khoe cta nguoi khac do vugt qua gidi han phong vé chinh dang, ching toi
c6 mot sb kién nghi nhu sau:

M¢t la, vé& dau hiéu dinh t6i

B6 luat hinh sy nam 1999 quy dinh hai truong hop pham t6i do vuot
qua giéi han phong vé chinh dang, d6 1a toi giét nguoi do vuot qua gidi han
phong vé chinh dang (Diéu 96) va ti cb ¥ gy thuong tich hodc gay ton hai sirc
khoe ctia ngudi khac do vuot quéa giéi han phong vé chinh dang (Diéu 106).

Tac gia luan van dong tinh véi quan diém: viéc quy dinh pham t0i trong
trudng hop vuot qua gidi han phong vé chinh dang 1 mot tinh tiét giam nhe
van can thiét, vi thyc tidn xét xir c6 mot sé trudng hop giét ngudi hodc ¢b ¥
gay thuong tich thudc truong hop vuot quéa gidi han phong vé chinh dang
nhung cin ¢ vao tinh chit va mirc d nguy hiém cta hanh vi chdng tra véi
hanh vi phong vé chua thude truong hop quy dinh tai Diéu 96 hoidc Didu 106
ma thudc truong hop t6i pham giét ngudi quy dinh tai Didu 93 hodc ¢b ¥ gay
thwong tich quy dinh tai Diéu 106, thi ngwdi pham t6i van dugc ap dung tinh tiét
gidm nhe 1 tdi pham trong truong hop vuot qua gidi han phong vé chinh dang.

Tuy nhién, van dé quan trong 1 phai xac dinh trueong hop nao thi 1a dau
hiéu dinh t6i cuia hai t6i quy dinh tai Piéu 96 va Diéu 106 Bo luat hinh su,
con trudng hop nao chi 1a tinh tiét giam nhe quy dinh tai diém ¢ khoan 1
Diéu 46 Bo luat hinh su? Can c6 su dinh luong cu thé vuot bao nhiéu thi 1a
dau hiéu dinh ti, con vuot bao nhiéu chi 1a tinh tiét giam nhe?

Pay 14 van dé rat khé xac dinh can phai c6 hudng din cia cac co quan
¢6 thAm quyén dé co cach hiéu va 4p dung théng nhét trong pham vi ca nudc.

Hai 1, pham t6i d6i voi nhidu nguoi.

Theo tac gia luan vin, dé bao dam nguyén tic cong bang, co quan c6

thdm quyén can nghién ciru huéng dan theo hudng: Pham t6i dbi voi nhicu
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nguoi, trong d6 chi c6 mot ngudi bi thuwong co ty 1€ thuong tat tor 31% tré
1én va con nhidu ngudi khéac bi thuong tat dudi 31% nhung tong ty 1& thuong
tat cua nhirng nguoi nay tir 31% trd 1én thi ngudi pham tdi bi truy ctru trach
nhiém hinh su theo khoan 2 biéu 106 BO luat hinh su.

3.2.4. Hoan thién vé tpi gdy thwong tich hodc gdy ton hai cho sitc
khoe cua nguwoi khdc trong khi thi hanh cong vu (Piéu 107)

Trén co s& nghién ctru toi gay thuong tich hodc gy ton hai cho sirc
khoe cua nguoi khéc trong khi thi hanh cong vy, ching t6i c6 mot sé kién
nghi nhu sau:

Mot la, vé dau hiéu "trong khi thi thanh céng vu".

Theo tac gia ludn van, khai niém "cdng vy" cling nhu "thi hanh céng
vu" can phéi dugc dinh nghia ngay trong Bo luét hinh su.

Hai 13, vé truong hop pham toi véi nhiéu nguoi.

Theo tac gia luan vin, co quan c6 thdm quyén can nghién ctru dé cé
huéng dan ap dung thong nhat trong ca nudc theo hudng: Néu gay thuong
tich cho nhiéu nguoi, trong d6 c6 mot ngudi co ty 18 thuong tat tir 31% tro
1én con nhitng nguoi khac c6 ty 16 thwong tat dudi 31% nhung tong ty 1&
thuong tat cua nhitng nguoi nay tir 31% trd én thi nguoi pham tdi ciing bi
truy ctru trach nhiém hinh sy theo khoan 2 Piéu 107 Bo luat hinh su.

3.2.5. Hoan thién tpi vo y gdy thuong tich hodc gay ton hai cho sirc
khoe ciia nguoi khdac (Biéu 108)

Trén co s nghién ctru tdi vo y gy thuong tich hodc gy ton hai cho sirc
khoe cuia ngudi khac, chung toi c6 mot s kién nghi nhu sau:

Mt la, vé& hau qua ctia toi pham.

Theo tac gia luan vin, co quan c¢6 tham quyén can sém c6 hudng dan cu
thé truong hop trén dé tao diéu kién thuén loi cho qua trinh truy td, xét xur,
tranh bd lot toi pham.

Hai 13, vé hinh phat.

Theo tac gia luan van, viéc quy dinh hinh phat bé sung dbi véi truong
hop pham t6i nay 1a khong hop ly, hinh phat bo sung nay chi phii hop véi
truong hop vo ¥ gy thuong tich hodc giy ton hai cho strc khoe ciia ngudi

khac do vi pham quy tic nghé nghiép hodc quy tic hanh chinh.
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3.3. Nhirng giai phap niang cao hiéu qui ap dung quy dinh cia B}
luat hinh sw Viét Nam vé cac tdi xAm pham sirc khée ciia con nguoi

3.3.1. Ning cao hiéu qud cong tac phat hién, xi ly cdc tdi xim pham
sikc khée con nguoi (cong tac diéu tra, truy 16, xét xir)

M6t la, déi véi hoat dong diéu tra.

- Khéng ngirng nang cao va hoan thién co ché tiép nhan va xur Iy thong
tin vé toi pham, tao moi diéu kién cho céc ca nhan, td chic ¢ thé cung cép
thong tin vé toi pham dugc thuan lgi nhét.

- Cong tac didu tra thu thap chimg ctr phai dam bao khach quan, toan dién,
day du va cu thé, trudce khi tién hanh diéu tra phai lap ké hoach, phuong an diéu
tra cu thé, 1am rd nhitng van dé can phai chimg minh, khong bo sot bit ky mot
tinh tiét co gia tri chimg minh tdi pham nao, dam bao viéc khoi t6 duoc chit chd,
dang ngudi dung t6i, khong lam oan nguoi vo tdi ciing nhu khong bé lot toi pham.

- Phai xir Iy kién quyét, kip thoi d6i véi cac hanh vi pham t6i, tranh tinh
trang lam dung viéc hoa giai giita cac bén thuc dy ngudi bi hai rat don yéu
cau khéi t6 vu 4n din dén vu 4n bi dinh chi.

Hai la, doi véi hoat dong truy t6.

- Tham gia va giam sat chat ch€ hoat dong diéu tra, chu dong dé xuét
véi co quan diéu tra nhitng van d& can diéu tra 1am rd, khic phuc tinh trang
vu 4n bi tra ho so dé diéu tra bd sung, dam bao viée truy t6 dung toi danh va
dang khung hinh phat.

- Chu trong nang cao trinh d6 chuyén mén nghiép vu cho kiém sat vién,
dam bao viéc luan tdi ciling nhu vi€c tranh luan tai phién toa duoc thuc hién
mot cach dan chu va thuyét phuc.

Ba la, déi véi hoat ddng xét xit.

- Tiép tuc kién toan vé t6 chirc, ting cuwdng hon nita cong tic xay dung
doi ngii can bd, cong chirc Toa an trong sach, viing manh; c6 10 trinh tirng
budc dé bd sung doi ngii can by, Thiam phan du vé sb luong.

- Phéi hop véi Vién kiém sat nhan dan t6i cao khan truwrong ban hanh théng
tu lién tich huéng dan mot s nodi dung con y kién khéac nhau vé céac toi xam
pham sirc khoe ciia con ngudi; chu trong 1am tot cong tac kiém tra viée xét xur
cta Toa an cap trén voi Toa an cip dudi, trong d6 can tap trung, ting cuong
kiém tra theo chuyén dé vé nhiing sai sot trong cong tic xét xir ciia cac Toa an.

24



3.3.2. Ndng cao hi¢u qud ciia cong tic tuyén truyén, phé bién va
gido duc phap luit

Pé nang cao hiéu qua ciia cong tac tuyén truyén, phd bién va gido duc phap
luat nhdm nang cao nhén thirc ctia nguoi dan vé tinh chat nguy hiém cua toi
pham néichung va cac tdi xam pham strc khoe cia con ngudi noi riéng, cac
nganh chirc nang va nhan dan trén dia ban tinh Thanh Hoa can tién hanh nhing
hoat dong nhu: Nghién ctiu thyc hién dé an chi dao diém céc hinh thirc pho bién,
gido duc phap luat co6 hiéu qua trong giai doan hién nay; xay dung va thuong
xuyén cdp nhét cac van ban phap lut vao tu sach phap luit o tirng co sd...
Théng qua céc loai hinh vin hoa nghé thuat, phd bién rong rii nhitng gwong
nguoi tdt, viéc tdt; phén anh kip thoi nhitng hién tugng tiéu cuc, giip cac co
quan chuyén trach phat hién kip thoi nhitng hanh vi vi pham, pham toi...

3.3.3. Bién phdp vé kinh té - xi hji

Thir nhat, thuc hién nhitng hoat dong nham han ché tac dong ti€u cuc
do doi séng kinh té kho khin dem lai.

Thir hai, han ché tac dong ti€u cuc do tinh trang that nghi€p dem lai.

Thit ba, can tién hanh cac hoat dong nang cao chit lwgng gito duc trong
gia dinh va nha truong.

3.3.4. Bién phdp vé qudn Iy nha nuéc trong linh vuc vin héa, trit tu,
an toan xa hoi

Thir nhat, can tién hanh cac hoat dong dé tao lap mot mdi trudong xa hoi
lanh manh, gop phéan khéc phuc nhimg han ché trong cong tic vin héa, gido duc.

Thir hai, can nang cao hiéu qua ciia cong tac quan 1y nha nude vé van hoa.

Thir ba, can nang cao hi€u qua ctia cong tdc dam bao an ninh, trit ty an toan
xa hoi & cép co s0.

Thir tur, d6i voi cac dbi tuong cd tién an, tién su, cac ddi tuong lang thang
khong c6 vigc lam, cac phﬁn tir lwu manh, cdn do can thuc hién tét cong tdc quan
Iy, gido duc dé kip thoi c6 bién phap chan chinh khi ho c¢6 biéu hién vi pham.

KET LUAN

Tom lai, trén co so nghién ctru dé tai " Cdc t9i xam pham siec khoe cua
con nguoi theo Ludt hinh sy Viét Nam va thuc tién xét xir trén dia ban tinh
Thanh Hoéa", cho phép rat ra mot sé két luan sau:
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1. Viéc phan tich khai niém, cac dau hiéu phap 1y va hinh phat déi véi
cac toi xam pham strc khde cua con ngudi cho phép ching ta nhan thirc 1o
rang, ddy du hon vé cac dic diém va ban chit phap 1y cua loai toi nay, nhan
thirc ¢4y du hon vé tinh nguy hiém cao ciing nhu yéu ciu phai xtr Iy nghiém
khic va phong ngira dbi véi cac toi pham nay.

2. Trén co s6 s6 liéu théng ké hinh sy cua co quan cong an, Toa 4n
nhan déan tinh Thanh Hoa, Toa 4n nhan dan t6i cao, ciing nhu sé liéu tong
hop tr viéc nghién ctru 100 ban an hinh sy so thdm duoc lwa chon mot cach
ngiu nhién, ta c6 thé thay rd dugc "birc tranh toan canh” vé céc toi xAm
pham strc khoe ctia con nguoi trén dia ban tinh Thanh Hoéa trong giai doan 8
nam (2006 - 2013). C6 thé thay, trong nhom t6i xAm pham sirc khoe ctia con
nguoi, t6i ¢ y gy thuong tich hodc gy ton hai cho sirc khoe ciia nguoi
khac chiém mot ty 1& rat 1on (99,72%), t6i cd ¥ gdy thuong tich hodc gy
t6n hai cho strc khoe ctia nguoi khéc trong trang thai tinh than bi kich dong
manh va t6i ¢ y gay thuong tich hodc gy tn hai cho strc khoe ctia nguoi
khéc do vuot qua gi6i han phong vé chinh déng chi chiém Ian lwot 13 0,21%
va 0,07%; céc toi con lai khong c6 trong thuc tién xét xir trén dia ban tinh
Thanh Hoa giai doan 8 nam (2006 - 2013).

3. Lugn vin da phén tich nhimg vn d& I luan ciing nhu thue tén &n quan dén
cac t9i xam pham stic khoe ctia con nguoi cho thiy nhiing kho khan, viéng méc
trong thuc tén 4p dung xir I i ndy, thiy 1o yéu cu cép bach can phai huong dan
Xir j hodc straddi, bd sung céc quy dinh ctia phép ludt ién quan t6i céc tdi danh nay.

4. Tac gia dua ra nguyén nhan cua nhitng kho khin, vuéng mic, tir d6
manh dan dé xuét, kién nghi stta ddi, bd sung cac quy dinh ctia Bg luat hinh
su lién quan dén céc t0i xdm pham strc khoe cua con ngudi ciing nhu céc
bién phap nham phong ngira va dau tranh c6 hiéu qua loai toi pham nay.

5. Tom lai, cac t9i xam pham surc khoe ctia con nguodi da va dang gy ra
nhitng anh huéng xAu dén trat tu an toan x3 hoi noi chung va trén dia ban tinh
Thanh Héa néi riéng. Chinh vi vay, viéc nghién ctru mét cach toan dién dudi
goc d6 Iy luan va thuce tién déu tranh phong, chdng céc t6i xdm pham stre khoe
ctia con ngudi i yéu cau cép thiét hién nay. Hiéu qua cua cong tac nay s& gop
ph::in quan trong bao v¢ tinh mang, stc khoe ctiia nguoi dan, bao vé trat tu xa hdi,
g6p phan vao sy nghiép phat trién cia tinh Thanh Héa noi riéng, ca nudc nodi
chung va thing loi ciia s nghiép cong nghiép héa, hién dai hoa dat nudc.
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